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PRESIDENT’S COLUMN  

Hello, Folks 

 I had written about something totally differ-

ent for this issue.  More or less, it was a call to 

action in the upcoming legislative session.  An 

exhortation to support good bills, oppose bad 

bills, rally the troops, call a legislator, talk to 

your neighbors, find a criminal defense attor-

ney and ask them to join us.  In particular, as 

those of you know who know me best might 

surmise, I was going to plug bail reform.  I think 

the iron is hot and the time to strike is now.  I 

was going to address particular changes that I 

would like to see in a bail bill. 

 Then, over the weekend, El Paso and Dayton 

happened. 

 Once again, our nation has been shaken by 

tragedy.  Incredible loss of life, dozens more 

injured.  As the families of those who died 

mourn, and those who were injured either heal 

or try to adjust to a new life with injury, a na-

tion tries to recover and figure out ways to try 

to stop this from happening again.  Every emo-

tion has been brought forward during this time:  

sympathy for the victims and their families, 

anger toward the perpetrators and white su-

premacists, fear that this could happen again.  

I, myself, went through all these emotions and 

more over the course of the weekend. As the 

television began to tell the stories of the de-

ceased, I felt so sad for those killed and for the 

families who will live their lives without them.  

 And somewhere in the midst of the television 

reporting that the El Paso District Attorney 

would seek the death penalty, and President 

Trump on camera repeating “mental illness, 

mental illness,” – I also had this thought:   

 Someone is going to have to stand up and 

represent the El Paso suspect, Patrick Crusius.  

As it all became too real to me that there was 

an attorney somewhere who was about to be-

come a very public participant in the future 

events of this case.  We criminal defense law-

yers often say, on those occasions where we 

represent someone who is accused of a partic-

ularly heinous crime, that we are the “second 

most despised person in the courtroom.”  

Whoever is the courageous soul who ends up 

standing beside Patrick Crusius and defending 

him may well experience that more fully than 

ever before.  Sadly, we live in a society where 

there are many folks, too many, who believe 

that the innocent are un-needing of legal rep-

resentation and the guilty are undeserving of it. 

 It is times like this when our Constitution 

flexes its muscle, and the Sixth Amendment 

right to counsel and the right to trial by jury is 

at its most valuable.  It is as of this writing too 

soon to know if he will have appointed counsel 

or hired counsel, but we do know that Mr. Cru-

sius will have his day in court.  We also know 

that beside him will be an advocate who an-

swers only to him, and who will be beside him 

throughout whatever course his legal course 

will take.  No doubt, the person will represent 

Mr. Crusius with zeal, energy, and competence, 

to the best of his or her ability, and without 

apology to anyone, perhaps, at great expense 

to his or her reputation as an attorney.     

 So, during this time of tragedy, as we 

rightfully reflect upon the loss of life and the 

plights of those killed and injured in yet anoth-

er senseless mass killing, let me also thank each 

and every one of you for keeping the constitu-

tional candle lit, bright and burning.  Our sys-

tem could not exist without the courage of 

persons like yourselves, willing to stand up and 

defend a human being accused of terrible 

atrocities, regardless of the evidence against 

him.   

 Thank you for keeping the faith. 

Scott 

. 
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To view online Calendar, please click here 

Remember, KACDL Members are          
ALWAYS welcome at Board Meetings!  
Our Next Board Meeting is scheduled 
for:             

Thursday, August 29 
Boone County Main Library 

Burlington, KY 
3:30-5:30 PM 
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LEGISLATIVE NEWS, Advocating Key Liberty Issues 

 Rebecca Ballard DiLoreto,  KACDL’s Legislative Agent, can be reached at 

Legislation@kacdl.net or Rebecca.diloreto@gmail.com  (859) 396-1401 

 

Upcoming Activities: 

- KACDL/DPA Presentations to Interim Judiciary set for Sep  
  tember 13th, Frankfort at 10 a.m.  

- Meeting with the Medical Marijuana Lobbyists and work on 
this bill. 

- Meeting with interested advocacy group on forfeiture laws 
in Kentucky and proposal for action on topic will be pre-
sented to the Legislative Committee. 

- Confer with Counsel on next steps regarding the constitu-
tional amendments proposed by Marsy’s law. 

- Meetings with House and Senate Judiciary Leadership about 
plans for fall interim and 2020 Legislative Session. 

 

 

 

Legislative Agent Rebecca DiLoreto with Co Presenter Senator Robin 
Webb presented on Legislative activity at the KACDL Annual Confer-
ence held at the Fayette County Circuit Courthouse on April 26th. To 
view the presenter materials, please click the titled link below.  

Member log in required.  

On Demand Video: 2018 Legislative Update, Rebecca DiLoreto 

 

2019 Annual Conference Legislative Update Presenter Materials 

 

 

 

 

 

 

  We are always looking for assistance. Please 
feel free to contact our Legislative Agent, Re-
becca Ballard DiLoreto at Rebec-
ca.DiLoreto@gmail.com to become involved in 
our legislative advocacy or to share your ideas 
and concerns.  
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The Essence of Advocacy 

 

BY J. VINCENT APRILE II 

 A law professor, who teaches appellate advocacy, recently stated, 
“Anytime you’re talking to a judge, you’re basically asking for a fa-
vor.”  Such a perspective seems the antithesis of advocacy.  “Favor” 
is usually defined as “something done or granted out of goodwill, 
rather than from justice or for remuneration; a kind act.” “Asking for 
a favor” sounds like begging for relief.  Advocates do not and should 
not beg judges and justices for relief for their clients.   

 An advocate, whether at trial or on appeal, should argue from a po-
sition of entitlement.  This requires an analysis and presentation of 
the persuasive facts and law supporting the requested relief.  Entitle-
ment also arises from public policy arguments and demonstrations of 
prejudice resulting from judicial rulings. Counsel should contend that 
his or her client is entitled to whatever relief counsel is seeking on 
behalf of the client.  “Asking for a favor” language implies that coun-
sel is not entitled to the relief sought, but needs the judge or the ap-
pellate tribunal to grant the requested relief out of goodwill or kind-
ness.  That is not advocacy, whether in a trial court or before an ap-
pellate tribunal.   

 Presenting a client’s claim from a position of entitlement cloaks the 
advocate in an aura of confidence, sincerity and wisdom, empower-
ing the advocate and enthralling the decision-maker.  An appellate 
advocate briefing each claim from a position of entitlement will nev-
er worry that he or she could never stand before an appellate court in 
oral argument and present that claim.            

 Courts should and do “recognize that a lawyer has a right and a du-
ty to present a cause fully and properly, and that a litigant has a right 
to a fair and impartial hearing.”  American Bar Association Litigation 
Section’s Guidelines for Litigation Conduct, Courts Duties to Law-
yers (8). An advocate has the right to expect this type of environment 
in a trial or appellate court and should not consider this type of judi-
cial treatment a favor bestowed by the judge or an appellate tribunal.  
An advocate is entitled to that type of judicial proceeding.  It is not 
bestowed by the generosity of a judge or an appellate tribunal.            

 

“Asking for favors” from a judge denotes that an advocate has a sub-
servient relationship with the court. That outlook misapprehends the 
actual association between advocates and judges.  “In all contacts 
with judges, defense counsel should maintain a professional and in-
dependent relationship.”  ABA Standards for Criminal Justice, The 
Prosecution & Defense Function, The Defense Function, Standard 4-
7.2(b), Civility with Courts, Prosecutors, and Others.  Advocates 
must constantly nurture their independence from the judges and jus-
tices in their cases as that quality is essential to their role in litigation.  
In criminal cases, the court, the prosecutor and defense counsel are 
each independent of each other, which ensures the criminal justice 
system functions properly.   

 

 

 

 

 

Educating Criminal Defense Practitioners 
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 An advocate is empowered ethically to make “a good faith argu-
ment for an extension, modification or reversal of existing law.”  
American Bar Association, Model Rules of Professional Conduct, 
Rule 3.1, Meritorious Claims And Contentions.  See, e.g., Griffith v. 
Kentucky, 479 US 314 (1987) (where the Supreme Court announced 
that “a new rule for the conduct of criminal prosecutions is to be ap-
plied retroactively to all cases, state or federal, pending on direct re-
view or not yet final,” reversing twenty-one years of prior precedent, 
as argued persuasively by the petitioners and their amici curiae).  
Counsel seeking to reverse years of precedent adverse to their cli-
ents’ positions or to generate new rules of law would have little ef-
fectiveness couching their arguments as a plea for a boon rather than 
by taking the position that the change in the law is mandated by the 
analyses and evidence presented.    

 When an appellate advocate declines out of deference to challenge 
an appellate court’s adverse precedent despite strong arguments to 
overturn that precedent and instead restricts the client’s claim to the 
misapplication of the controlling adverse precedent, appellate coun-
sel limits the client’s opportunity for relief solely out of a misguided 
sense of respect for or deference to stare decisis and the tribunal.  For 
example, as the Supreme Court noted in Batson v. Kentucky, 476 US 
79, 84 n. 4 (1986) “petitioner has argued that the prosecutor’s con-
duct violated his rights under the Sixth and Fourteenth Amendments 
to an impartial jury and to a jury drawn from a cross section of the 
community. Petitioner has framed his argument in these terms in an 
apparent effort to avoid inviting the Court directly to reconsider one 
of its own precedents.”  Courts should and do respect advocates who 
do not shy away from challenging existing precedents assuming 
counsel have well reasoned and well fortified arguments to support 
such an action.        

 Even a defendant’s advocate at a sentencing hearing in a criminal 
case should not premise the defense’s mitigation case on a plea for 
mercy.  Advocacy in this context requires defense counsel to prepare 
a compelling argument unique to the client’s personal situation but-
tressed by persuasive information specific to the defendant as well as 
by pertinent general data applicable to the defendant’s individualized 
profile.  An advocate does not rely on the quality of mercy in the in-
dividual judge or appellate tribunal, even when seeking a lesser sen-
tence than the authorized maximum or the punishment urged by the 
prosecution.  Sentencing advocacy as in other aspects of litigation is 
not seeking a judicial favor, it is convincing a court of a client’s enti-
tlement to a lesser sentence on various grounds, including an individ-
ualized entitlement to mercy.       

 To a competent, ethical judge a litigator who presents arguments 
and analyses in the garb of a request for a judicial favor would be 
perceived as disrespectful, not respectful.  “A judge ... shall perform 
all duties of judicial office fairly and impartially.”  American Bar As-
sociation, Model Code of Judicial Conduct © 2011, Canon 2, Rule 
2.2.  An environment of fairness and impartiality should preclude 
even the semblance of a litigator seeking a judicial favor.  What 
would be the public perception of a judge or a tribunal who correctly 
grants a litigator’s request that resonates in its overall ambiance as a 
hope for preferential judicial treatment for either the client or the 
lawyer?    
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 This same appellate advocacy professor coaches the law students to 
speak to judges in a deferential, respectful tone. While an advocate, 
whether at trial or on appeal, should always be as respectful to the 
court or individual judges/justices as possible, a deferential tone is 
not the correct demeanor for an advocate overall.  An advocate 
comes before a court as an expert on the client’s case and the claims 
asserted and should not be deferential in tone or attitude in urging 
those claims. Deference is also usually defined as “respectful submis-
sion or yielding to the judgment, opinion, will, etc., of another.”   

 Deference is synonymous with characteristics such as acquies-
cence, compliance and docility.  No client wants a counsel who in 
interacting with a court appears cowed by the judge or the tribunal.  
An advocate’s duty and obligation is to stand up for the client’s cause 
in a manner that exudes confidence, competence and professional-
ism.            

 An appellate advocate should not respectfully submit to a justice’s 
contentions during an oral argument when counsel believes those 
views are legally, factually or logically incorrect. If deference in this 
context was meant as “respectful or courteous regard,” deference 
would have been redundant when coupled with respectful. There 
have been many instances where an appellate advocate has had to 
challenge during oral argument statements made by individual judges 
or justices in a way that counsel’s tone and demeanor could not be 
construed as deferential.  The dynamics of appellate oral argument 
may require counsel to contest strongly, albeit respectfully, one jus-
tice’s position to make clear to the other court members the folly of 
that justice’s position.  In such a context a deferential tone is not part 
of the advocate’s persona.  True advocates realize that the intrinsic 
sincerity manifested in their words and their demeanor is an essential 
component of a compelling, persuasive contention or claim.  A defer-
ential tone hides that sincerity and commitment rather than enhances 
it.   

 

Tone and demeanor are elements of style.  Advocates come in a vari-
ety of styles.  An advocate’s unique personal qualities should dictate 
his or her choice of style.  A conversational tone may be appropriate 
for one litigator, while another may favor a professorial tone and an-
other an oratorical tone.  There is no one-size-fits-all tone for an ad-
vocate to adopt while litigating regardless of the identity of the deci-
sion-maker.  Obviously, some advocates’ styles may be over the top 
and need critiquing or nuancing.               

 Ultimately, it is impossible to translate the intended meaning of 
these precepts espoused by the appellate advocacy professor.  Yet 
there can be no doubt that those principles can be easily understood 
by today’s law students and practicing lawyers as a formula for suc-
cess in litigation, in trial or on appeal, which in practice would under-
mine the nature of true advocacy and weaken the overall quality of 
justice in the nation’s courts.             

    

 

J. VINCENT APRILE II retired after 30 years as a public defender with the Kentucky 
Department of Public Advocacy and joined Lynch, Cox, Gilman & Goodman, P.S.C., in 
Louisville, Kentucky, where he specializes in criminal law—both trial and appeal—
employment law, and litigation. He is the recipient of the 2012 Louisville Bar Association’s 
Distinguished Service Award. 

 
Vince Aprile has been re-appointed to the editorial board of Criminal Justice magazine, the 
quarterly publication of the American Bar Association's Criminal Justice Section.  Vince has 
previously been a member of the magazine's editorial board (1989-2012, 2014-2019) and 
twice has served as its chair (2005-09, 1991-93).  He continues as the author of his column, 
Criminal Justice Matters, a regular feature of the magazine for some 27 years (1992 to pre-
sent). 
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Brian Scott West, KACDL Education Chair,  can be reached at  
brianscott.west@ky.gov or  education@kacdl.net 

MARK YOUR CALENDARS 

FOR KACDL EDUCATION 

 
 

For more information regarding our  
events, please access our  

Event Calendar here 

Educating Criminal Defense Practitioners 

REGISTER 

BROCHURE 

    2017 Legislative Update and Criminal Law Litigation  
     Program-Summer Regional Video Seminar Series  
     NOW AVAILABLE ON DEMAND until June 30th via EVENTS tab 

2018 Legislative Update and Criminal Law Litigation  
Program-Summer Regional Video Seminar Series  

MORE INFO 

Annual Conference and Criminal Defense Seminar 
Friday, October 26, 2018 in Louisville, KY 

REGISTER ONLINE 

MORE INFO 

Fall DUI Defense Seminar 
Date TBD, Northern KY University, Chase Law School 

Ethics, Ethics, and more Ethics! 

 

 

 

 

 

 

2019 Summer Video Seminar Series 

We have wrapped up this training, but the 2019 Video Seminar is 

available online for Tech CLE Credit July 1, 2019 through the June 

30, 2020 reporting period. KACDL Members can purchase each 

presentation separately. This “On Demand” option is only available 

to members and is only available online. Click the links below to reg-

ister: 

On Demand Video: Advocacy and the Age-Related Mental Illnesses of 

the Elderly Client, J. Vincent Aprile II Cost: $25 Member  

On Demand Video: Kentucky Case Decisions on Ethics, B. Scott West 

Cost: $30 Member  

On Demand Video: The Ethics of Client Direction, Rebecca DiLoreto: 

$30 Member  

2018 Summer Video Seminar Series—Now 
FREE to Members 

On Demand Video: 2018 Summer Video Series Full Package: Ethics in 

Digital Marketing; Federal Law in KY; Miranda in KY and Legislative 

Update  

Cost: $0 Members Only. Educational purposes only, NO CLE cred-

it DUI Defense Seminar – October 25, 2019  

Galt House, Louisville, KY 

New Ignition Interlock laws effective July 2020. Come participate in KACDL 

CLE on DUI to make sure you are up to date. 

 

 

 

REGISTER NOW 
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mailto:education@kacdl.net?subject=KACDL%20Education%20Bail%20Cases
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http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
http://www.kacdl.net/ev_calendar_day.asp?date=10/26/2018&eventid=23
https://www.kacdl.net/ev_calendar_day.asp?date=7/16/2019&eventid=65
https://www.kacdl.net/ev_calendar_day.asp?date=7/16/2019&eventid=65
https://www.kacdl.net/ev_calendar_day.asp?date=7/16/2019&eventid=66
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Executive Director’s Column 

Dear Friends, 

In his President’s message, Scott touched upon the heroic be-

havior of the attorney who stands next to the accused for the 

sake of our Constitution.  For all of us in the criminal defense 

community, we know and understand what drives that person to 

step up. Many of you have made that step. Many of you also 

know that the step is also the beginning of a journey of facing 

much trauma, often faced beside the accused who created it 

and often faced beside the accused who suffered their own 

trauma in times past.  

That step doesn’t come without much labor, it is unusually high 

and extra wide once you find yourself on top of it. 

Let’s Talk Stress.  

It is when you rest upon that step that you are most vulnerable 

to mental fatigue, to secondary trauma and compassion fatigue.  

Depression can creep in. 

Our members, lawyers practicing criminal defense, carry much 

on their shoulders. Our common traits of perfectionism and pes-

simism deepen the load. Handling the stress of the broken jus-

tice system, holding real compassion for the victim of the crime 

and most times, the perpetrator of the crime, and standing next 

to the accused requires a mentally strong advocate.  

How do you cope?  

Although it’s not always possible to avoid stress in this field, 

there are ways to help minimize stress and become more resili-

ent. If you recognize signs of stress, the best way to manage 

and alleviate stress is to develop coping strategies. Some cop-

ing strategies include: 

Avoid controllable stressors 

Plan to manage lifestyle changes, especially during trial 

Realize your limitations; know when to take a pause 

Prioritize your health above all; eat and sleep well; exercise 

Improve communication, share your feelings with someone 

trustworthy 

Sometimes, the stress is simply too much 

Learn to recognize the symptoms of depression that will help 

you determine if you, or a colleague, may be suffering. If you 

are, it’s important to seek help from a mental health profession-

al as soon as possible. If you suspect a colleague is in trouble, 

talk to them. Here are the symptoms: 

Persistent sadness. If you or someone you know is feeling 
down or sad for most of the day and every day over at least a 
two-week period of time, it may be time to seek professional  
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Executive Director’s Column 

help. Be especially mindful of your colleague who just finished a 
trial.  

Change in behavior. A loss of interest in activities that previous-
ly brought enjoyment is a sign that someone may be de-
pressed. Pay attention to that colleague who once used to join 
you for lunch now declining to do so.    

Increased fatigue and sleep difficulties. Sleeping too much or 
not enough, having trouble falling asleep, or waking up at all 
hours of the night can all be signs of depression. Be aware of 
that colleague staying late nights at the office or who seems to 
be extraordinarily fatigued.  

Negative thoughts. This inability to fully or appropriately experi-
ence a situation could be cause for alarm. 

Mental slowdown. People with depression may have trouble 
concentrating, making decisions, or remembering details. 

Suicidal thoughts. Having thoughts about harming yourself or 
imagining how you would end it all must always be taken seri-
ously. If you are thinking about suicide, you need to get help 
immediately. If a colleague tells you they are, seek help for 
them immediately.  

So, what now? 

If you think you might have depression, get help. And don't be 

ashamed or afraid of the treatment, whether it's antidepressant 

medication, therapy, or both. When treated, depression can of-

ten be managed successfully. Make an appointment with your 

primary care doctor or mental health professional. If you sus-

pect a colleague is suffering, talk to them and take appropriate 

action to help them.  

ABA Resources: 

The ABA Commission on Lawyer Assistance Programs “has a 

mission to assure that every judge, lawyer and law student has 

access to support and assistance when confronting alcoholism, 

substance use disorders, or mental health issues so that law-

yers are able to recover, families are preserved and clients and 

other members of the public are protected.” This mission is car-

ried out through each state’s program. Here is the contact infor-

mation for the Kentucky chapter: 

Kentucky Lawyer Assistance Program (KYLAP) 
859-221-0806 Cell (Confidential)   502-564-3795, ext. 265 KBA 
www.kylap.org    E-mail   Twitter 

The ABA also provides a very comprehensive list of helpful re-
sources for lawyers here.  

Additional Referencing Resources: Lawyers and Depression: 

How to Recognize the Signs and Where to Get Help 

If you need it, KACDL is here to get you help. You are family 

and you are valued.  

KACDL Contact Information: 

Donna Brown, Executive Director 
Email: director@kacdl.net   (502) 594-1375 

    

http://www.kylap.org/
http://www.kylap.org/
mailto:yhourigan@kylap.org
https://twitter.com/KYLAPtweets
https://www.americanbar.org/groups/lawyer_assistance/articles_and_info.html
https://www.rocketmatter.com/attorney-wellness/lawyers-depression-recognize-signs-serious-illness/
https://www.rocketmatter.com/attorney-wellness/lawyers-depression-recognize-signs-serious-illness/
mailto:director@kacdl.net
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Member News and Information 

SCHOLARSHIP OPPORTUNITIES 

Throughout the year, a limited number of scholarships are available 
to cover all or part of tuition to various Criminal Law Defense Insti-
tutes including KACDL Seminars and Conferences. These vary from 
year to year and are subject to board approval. 
 
Once approved, scholarship opportunities are posted here and on 
the KACDL Calendar of Events.  

 

Are you a young defender or do you know a young defender who 
wants to be a member of KACDL? We have sponsorships available.   

  

Do you have an intern, friend, or family member graduating from 

law school? Give that graduating law student a gift of KACDL 

membership! Law students can join for one year at a rate of $25 

and membership includes FREE CLE registrations!  Get a mem-

ber application here.   

Young Defender Scholarship Application 

KACDL is a 501 (C)(6) non profit and as such relies 
deeply on your donations.  Please help us continue our 
mission. 
 
Donate to KACDL's General Fund 

 
 

Sponsor a Young Defender 

Sponsor a Young Defender today! Your donation is 100% tax 

deductible and will support a Young Defender desiring to join our 

organization. Regular Young Defender Membership rate is $50 

per year for Public and $75 per year for Private. 

 

 

NCDC Scholarship 

Sponsor an attendee to the NCDC Trial Practice Institute 

 

 Thank You to 

those that have          

donated! 

DONATE NOW 

DONATE NOW 

DONATE NOW 

KACDL Contact Information: 

Donna Brown, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 326  

Hebron, KY 41048    

https://www.kacdl.net/content.asp?contentid=242
https://kacdl.membershipsoftware.org/calendar_list.asp
http://www.kacdl.net/files/KACDL%20Membership%20Application.pdf
http://kacdl.membershipsoftware.org/Files/KACDL Young Member Defender Fund Application.docx
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/donation.asp?donationid=1
http://kacdl.membershipsoftware.org/donation.asp?donationid=2
mailto:director@kacdl.net

